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CONSENT AGREE:\I£NT

A PRELIMINARY STATEMENT

I. This IS a civil administrative enforcement action initiated pursuant to Section 109 of the
Comprehensive Environmental Response, CompensatIOn and Liability Act ("CERCLA").
42 U.S.C. § 9609: Section 325 of the Emergency Planning and Community Right-tl)­
Know Act ("EPCRA"). 42 U.S.c. § 11045: Section 113 of the Clean Air Act ("·CAA··).
42 U.S.C. § 7413: and the Consohdated Rules of Practice Governmg the AdmmlSlOdtive
A,sessment of Civil Penalties and the RevocationfTennination or Sllspension of Permits
("'Consolidated Rules"). 40 CFR Part 22. Complainant is the United States
Environmental Protection Agency, Region IX ("EPA"). Respondent is Dole Packaged
Foods, LLC, a limited liability company organized under the laws of the state of
California.

2 ThiS Consent Agreement and Final Order CCAfFO"), pursuant to 40 CFR §§ 22.13 and
22.18. simultaneously commences and concludes this proceeding, wherein EPA allegcs
that Respondent violated the following statutes and their implementing regulatlOns:
Section 103(a) of CERCLA. 42 U.SC, § 9603(a): Section 304(a)(l) of EPCRA. 42
U.S.C. §IIOO4(a)(I); and Section I 12(r)(7) of the CAA. 42 U.S.c. § 7412(r)(7),

B. STATUTORY AND REGULATORY FRAMEWORK

3. Section 103(a) of CERCLA. 42 U.S.c. § 9604(a), and 40 CFR § 302.6 requtr(' the owner
or operator of a vessel or an offshore or onshore facllity to lmmedlalely nOtify the
National Response Center ("NRC") as soon as he or she has knowledge of a release of a
hazardous substance that eJ\ceeds the reponable qu:mtlty ("RQ") dUring a 24-hour period,

Section 304(a)( I) of EPCRA, 42 U.Sc. § lIOO4(a)( I). and 40 CFR § 355.40 requtre the
owner or operator of a facility that produces, lises. or stores hazardous chemIcals to



imm~diat~ly notify th~ appropriat~ stat~ and local ~merg~ncy planning and response
ag~nci~s wh~n (I) an extremely hazardous substance is released from the facility and (2)
the release requires a CERCLA 103(a) notification. The owner or operator must
immediately provide the required notice to the community emergency coordinator for the
local ~merg~ncy planmng comrninee ("LEPC") for any area that is affected by the release
and to th~ stat~ emergency response commission ("SERe'') for any state that is affected
by the release.

5. Section 112(r)(7) of the CAA. 42 U.S.c. § 7412. and 40 CFR § 68.69 require the owner
or operator of a stationary source, at which regulated substances are present in more than
a threshold quamity. to d~velop and impl~m~nt wrinen operating proe~dures that provide
cl~ar instructions for safely conducting activiti~s involv~d in ~ach covered process, The
wrinen operating procedures shall. at a minimum. address the following elements: (I)
steps for each operating phase; (2) operating limits: (3) safety and health considerations:
and (4) safet)' systems and their functions.

6. Section 112(r)(7) of the CAA, 42 U.S.C. § 7412. and 40 CFR § 68.69 require that the
written operating procedures addressing the steps for each operating phase of a covered
process include steps for initial startup, normal operations. temporary operations,
emergency shutdown, ~m~rgency OperationS, nonnal shutdown, and startup following a
turnaround or aft~r an ~m~rg~ncy shutdown.

7. S~ction 112(r)(7)(E) of the CAA, 42 U.S,c. § 7412(r)(7)(E), makes it unlawful for any
person to operate a regulated stationary source in violation of any app1icabl~ regulation or
requirem~nt imposed under CAA § 112(r).

C. GEl\'EBAL ALLEGATIONS

8. Section 1000a)(I)(A) of CERCLA, 42 U.S.c. § 9609(a)(I)(A), authorizes EPA to assess
ciVil penalti~s for any violation of Section 103(a) of CERCLA, 42 U.S.C. 9603(a).

9. Th~ Administrator of EPA del~gated ~nforcement authority under Section 109 of
CERCLA. 42 U.S.c. § 9609. to th~ R~glonal Administrators with EPA delegation 14-31.
dated May 11. 1994. Th~ Regional Administrator. EPA Region IX, in tum. red~legat~d

that authority to the Director of the Superfund Division, Region IX. with delegalJon R9
1290.16.

10. Section 325(b)(I)(A) of EPCRA. 42 U.S.c. § Il045(b)(I)(A), authorizes EPA to assess
civil penalttes for any violation of Section 30.+ ofEPCRA, 42 U,S.C. § 11022.

II. The Administrator of EPA delegated enforcement authority under EPCRA to the
Regional Adrmnistrators with EPA delegation 22-3-A. dated May 11. 1994. The
Regional Administrator, EPA Region IX, redelegated the authority to enforce Sections
302,303,304,311,312,322, and 323 of EPCRA. 42 U.S.c. §§ 11002, 11003, 11004,
tiOZ1, ttOZZ. and I 1043, to the Dire<:'o, of 'ho SuperfUnd Dlvj~lon, Re~,on IX, ..... ith
delegation R91290.18,
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12. Section 313(d) of the CAA, 42 U,S.C. § 7413(d). alUhoriles EPA to assess civil penalties
for any violation of S~tion 112(r){7) of the CAA. 42 U.S ,C. § 74 I2(r){7).

13. Under EPA delegation 7-6-A. dated August 4. 1994. the EPA Administrator delegated
enforcement authority to the Regional Administrators under Section 113(d) ofthc CAA.
42 U.S.C. § 7413(d). The Regional Administrator. EPA Region IX. in tum. redelcgated
that authority to the Director of the Superfund Division, Region IX, with delegation R9
1265.05A. dated August 14. 2003.

14. Respondent owns and operates a fruit processing busmess. Respondent's busmess is
located at 7916 West Bellevue Rood. Atwater. M..rced Counly. California (the
"'Facility").

D. ALLEGED VIOLAnONS
COUNTl

(Failure to immediately notify the NRC)

IS. Paragraphs I through 14 ahove are ineorporated herem by this reference a' If the)" were
set forth hcre in their entirety.

16. At all times rclevantto this CAfFO. Respondent has been a "person" as defined by
Section 101(21) ofCERCLA, 42 U,S.c. § 9601(21).

17. The Facility is an "onshore facility" as ddirlC'd by S~lions 101(18) and 101(9) of
CERCLA. 42 U.S.c. §§ 9601(18) and 9601(9).

18. At all times relevant to this CAIFO. Respondent has be..n in "harg.. of the Facil il)".

19. Ammonia is designated as a "'halardous substance" in Sections 101(14) and 102(a) of
CERCLA. 42 U.S.c. §§ 9601(14) and 9602(a). and 40 CFR § 302.4. Table 302.4. and
AppendiA A 10 § 302.4. The RQ for ammooia is 100 pounds,

20. At 8:54 pm. on July 18.2006. approAimately 477 pounds of ammonia leaked or was
emilled inlO lhe environment wilhin a 24·hour period from the Facility. The leakmg or
emilling of ammonia from Ihe Facility was a "release"' as defined by Section 101(22) of
CERCLA, 42 U.S.c. § 9601(22).

21. Respondcnt had actual or constructi\e knowledge of the release at or arOlmd 8:54 pm on
July 18. 2006.

22. Al 12:03 am. on July 19. 2006. more than three hours after the incidcnt. Respondent
notified the NRC of the ammonia release at the FaCility,
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23. Respondent's failure to immediately notify the NRC of the July 18, 2006 release from the
Facility is a violation of Section 103(a) of CERCLA, 42 U.S.c. § 9603(a), and 40 CFR
§ 302.6.

COUNT II
(Failure to immediately notify the SERC and the LEPC)

24. Paragraphs I through 14 above are incorporated herein by this reference as if they were
set forth here in their entirety.

25. The Facility is a "facility" as defined by Section 329(4) of EPCRA. 42 U.S.c. §
11049(4).

26. At all times relevant to this CNFO. Respondent has been the owner or operator of the
Facility.

27. At all times relevant to this CNFO, Respondent has been a "person" as defined by
Seetion 329(7) of EPCRA, 42 U.S,c. § 11049(1).

28. Ammonia is designated as an "extremdy hazardous substance" in Seetion 302(a) of
EPCRA, 42 U.S.C. § l1002(a). and 4{\ CFR § 355. Appendices A and B. The RQ for
ammonia is 100 pounds.

29. Ammonia is a "hazardOlls chemica1" as defmed by Seetions 329(5) and 311(e) of
EPCRA. 42 U.S.c. n 11049(5) and IIOll(e).

30. At all times relevant to this CNFO, Respondent "produced. used, or stored" ammonia at
the Facility.

31. At 8:54 pm. on July 18. 2006, approximately 477 pounds of ammonia leaked or was
emitted into the environment within a 24·hour period from the Facility. The leaking or
emitting of ammonia from the Facility was a "release" as defined by Seetion 329(8) of
EPCRA. 42 U.S.c. § 11049(8).

32. The 477 pounds of ammonia released from the Facility entered the ambient air outside
the boundaries of the Facility,

33. The Respondent was required to repon the release to the NRC under Se<::tion 103(a) of
CERCLA, 42 U.S.c. § 9603{a).

34. At 12:26 am, on July 19,2006, more than three hours after the incident, Respondent sent
an email nOl:ification of the ammonia release from the Facility to the Merced COUnty
Department of Environmental Health ("MCDEH"), which is the Cenified Unified
Program Agency for Merced County and serves the function of the UPC for Atwater,
CaJirorn;~ At 7:38 ~m. on July 10,2006, R...p-ondent no,ified the MCDEII or,he

ammonia release by telepho:te. At 9.15 ~ on July t9. 2006. Respondent notified the ~tI.,\",\0"'>(
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California Office of Emergency Services. which functions as the SERC in California. of
the ammonia release from the Facility.

35. Respondent's failure to immediately notify the SERe and the LEPC of the July 18. 2006
release from the Facility is a violation of Se<:tion 304(a) of EPCRA. 42 U.S,c.
§ lIOO4(a).

COUNT 111
(Failure to prepare wrinen operating procedures)

36. Paragraphs I through 1-4 above arc incorporated herein by this reference as If they were
set forth here in their entirety.

37. At all times relevant to this CAlFO, the Facility has been a ··stationary source" as defined
by SeCtion 112(r){2XC) of the CAA, 42 U.Sc. § 74 12(r)(2)(C), and 40 CFR § 68.3.

38. At alltirnes relevant to this CAlFO, Respondent has been the "owner or operator" of the
Facility as defined by SeCtion 112(a)(9), 42 U.S ,C. § 7412(a)(9).

39. At all times relevant to thts CAIFO, Respondem was a "pcrson" as defined by Se<:tion
302(e) of the CAA, 42 US.c. § 7602(1').

40. Ammonia (anhydrous) is a "regulated substance" as defined by Se<:tion 112(r)(2)(B) and
40 CFR §§ 683 and 68.130.

41 The Facility'.s southwest chiller is a "process"' as defined by40 CFR § 683 because it
uses ammonia, a regulated substance.

42. The "threshold quantity"' for ammonia (anhydrous) is 10.000 pounds.

43. The Facility's south ....'est chiller is a ·'covered process" as defined by 40 CFR § 68.3
because, at alltimcs relevant to this CAlFO, it had a regulated substance present in more
than a threshold quantity. The Facility·s southwest chiller m~ts the Program 3 eligibility
requirements as set forth in 40 CFR § 68.10.

44. Between June 9. 2004. and September 6. 2006, Respondent failed to develop or
implement wrinen operating procedures that provide dear instruCtions for safely
conducting activities associated with operation of the wlllhwesl chiller.

45. Respondent·s failure 10 dcvelop wrinen operating procedures for the southwcst chiller is
a violation of Se<:tion 112(r)(7) of the CAA, 42 U.S,c. § 7-412(r){7). and 40 CFR § 6869.

E, SUPPLEMENTAL ENVIRONMENTAL PROJECTS

46. Respondent shall complete the two following supplemental environmental proje<:ts
("SEPs"), .... hich the parties agree are intended to se<:ure stgnificant environmental or

"
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public bealth protection and impn:l'·emenu.
L Not more than siJlty (60) days after the WlWlCe of this CAIFO. RClipondent shall

sponsor and fund. ooe-day compliance promotioa sem.lllaI" fOl" ownen and
opcnwn of anunoai.a.ldrigcmtion systems in the Merced aret of California's
Central Valley (the "ComplllOCe Promouoo SEPj. The foxus of the Compliance
P:rOlootion SEP will be (I) riu management plans for ammonia ~frigmllion

systems: (2) compliance with CERCLA Section IOJ. 42 US.C. f 960J. EPCRA
Section 304. 42 U.S.c. f 11004. and CM Section II2(r)(7). 42 U.S.c.
f 74l2(rX7):-and (3) ammonia safety. The Compliance Promotion SEP is more
specifically described in the scope of wort. (the «Scope ofwort."). anached hereto
as Exhibit A and inooJllOfltted herein by reference.

b. Not more than sixty (60) days after issuance of this CAIFO. Respondent shall
purchase specified emergency response equipment for the Merced County
Environmental Health Department and the Merced County Fire Depanment's
Hazardous Materials Emergency Response Team (the "Equipment SEP"). The
Equipment SEP is = specifically described in the Scope of Work.

47. The tot.a1 expenditure for the two SEP'$ shall be not less than SIXTV.FlVE
THOUSA.'l) DOLLARS (S6j.OOO). Respondenl ~l spend $12.000 on the
Compliance Promotion SEP and tbe rel1\.1U1ing money (SSJ.OOO) 00 the Equipment SEP.
RClipoodent shall include documentatIOn oftbe upendituln made UI connecuon with
each of the SEPs 11$ pan oftbe SEP Completion Report (described below).

48. Respondent hereby oen.iflC:!i tlw. 15 oftbe date of ilS signing of this CAIFO. Respondent
is not required 10 perform or de"elop either of the SEPs by any federal. state. or locaIl.w
or regulll1ion, nor IS Respondent required to perform or de"elop the SEPs WIder any grant
01" agreement with any governmental or private entity. as injunctive relief in wis or any
other case. or in compliance with state or local requirements. Respondent further
certifies that Respondent ha~ not received. and is not presently negotiating to receive.
credit in any ower enforcement action for we SEP~.

49. SEP ReportS
a. Respondent shall submit a SEP Completion Report to EPA by December 14.

2001. The SEP Completion Report shall contain the following infonnation;
i. A det.iled description of the SEPs I.'i implemented;

Il. Documented. ilemized cosu:
U1. Certification that the SEP'$ ha.e been fully implemented punuantlo the

provIsions of to'!is CAIFO: and
IV. A descnpuon of the envlronmenw and public bnlth benefits resuitiJII

f~ implemmtation of the SEPs (with a quantiflU!)on. of the benefits and
poUllWIt reductions, if feasible).

b. Respondent shall submit an)' ~itlOl'ta1 reportS required by the Scope of Work 10
EPA in ICl:OIl1ance wiw tile schedule and requirements rtCIted therein.

c. RClipondenl agrees that failure: 10 submil the SEP Completion Report shall be
deemed a violation of thi. CA/FO a"d Respondent shall become liable for
stipulated penalues pursuant (0 Paragraph 72 below.,
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d. Respondent shall submit all notices and repons required by this CAIFO by first
class mail 10:

Karin Graves
Emergency Planning and Preparedness Section (SFD-9-3)
U.s. EPA. Region IX
75 Hawthorne 5trc:t:t
San Francisco. California 94105

e. In itemi~ing its costs in the SEP Completion Repon. Respondent shall dearly
identify and provide acceptable documentation for all eligible SEP costs. Where
the SEP Completion Report includes COSIS nnt eligible f"r SEP credit. those costs
must be clearly identified as such. For purposes of this Paragraph. "acceptable
documentat ion" includes illyoices. purchase orders. or other documentation that
spedfically identifies and itemizes the individual costS of the goods and/or
services for which payment is being made. Canceled drafts do not constitute
acceptable documentation unless such drafts specifically identify and itemize the
individual costs of the goods and/or services for which payment is being made.

50. In all documents or reports. including. without limitation. any SEP reports. submitted to
EPA pursuant to this CAIFO. Respondent shall. by its officers. sign and certify under
penalty of law that the information contained in such document or report is true. accurate.
and not misleading by signing the following statement:

I certify under penalty of law that I hal'e examllled and am familiar
with the infonnation submitted III this document and all
allachments and that. based on my inquiry of those individuals
immediately responsible for obtainin~ the information. I believe
that the information is true. accurate. and complete. I am aware
that there are significant penalties for submiuing false infonnation.
including the possibility of fines and imprisonment,

51, EPA llCceptance of SEP Completion Report
a. After receipt of the SEP Completion Report described in Paragraph 49(a) above.

EPA will notify the Respondent. in writin~: i) identifying any deficiencies in the
SEP Completion Report itself and granting Respondent an additional thirty (30)
days 10 COJT('ct any deficiencies: or (ii) indicating that the SEPs have been
completed ,atisfactorily: or (iIi) detennining thai the SEPs have not been
completed satisfactorily and .seeking stipulated penalties in accordance \\ ith
Paragraph 72 herein,

b. If EPA elects to exercise option (i) abo'·e. i,e .. if the SEP Completion Report is
determined to be deficient but EPA has nOi yet made a final determination about
the adequacy of SEP complel1on Itself. Respondent ma}' object in wriling to the
notification of deficiency ghen pUl"'>uantto this paragraph within ten (10) days of
receipt of such nOlificat ion. EPA and Respondent shall hal'e an additional thirty

7
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(30) days from the receipt by EPA of the notification of objection to reach
agreement on changes necessary to the SEP Completion Report. If agreement
cannot be reached on any such issue within this thirty (30) day period, EPA shall
provide a written statement of its decision on adequacy of thc completion of the
SEP to Respondent. EPA's decision shall be final and binding upon Respondent.
[n the event the SEPs are not completed as contemplated herein. as determined by
EPA. stipulated penalties shall be due and payable by Respondent to EPA in
accordance with Paragraph 72 herein.

52. Any public statement. oral or written. in print, film. or other media. made by Respondent
making reference to the SEPs shall include the following language: "This project was
undertaken in connection with the settlement of an enforcement action taken by the U.s.
Environmental Protection Agency."

53. The expenditures made by Respondent in implementing the SEPs are. for purposes of
federal law. neither tax-deductible e:<penditUTes nor eligible to be added to the basis of
assets or property for depreciation purposes. Respondent shall not use any expenditure
associated with these SEPs to obtain favorable federal ta:< treatment.

F. CrYlLPENALTY

54. Section 109(a)(I)(A) of CERCLA, 42 U.S,C. § 9609(a)(I){A). as adjusted by the Debt
Collection Improvement Act of 1996. see 40 CFR Part 19. authorizes a civil penalty of up
to THIRTY-TWO THOUSAND FIVE HUNDRED DOLLARS ($32500) per day for
each day a violation ofCERCLA 103 occurs after March 15.2004. Su Table 1 of 40
CFR § 19.4.69 Fed. Reg. 7121. 7126 (Feb. 13.2(04).

55. Section 325(b) ofEPCRA, 42 U.S.c. § 11045(b). as adjusted by the Debt Collection
Improvement Act of 1996. see 40 CFR Part 19. authorizes a civil penalty of up to
THIRTY-TWO THOUSM'D FrYE HUNDRED DOLLARS ($32,500) per day for each
day a violation of EPCRA 304 occurs after March 15. 2004, See Table 1 of 40 CFR §
19.4.69 Fed. Reg. 7121. 7126 (Feb. 13.2004).

56. Section 113(d) of the CAA. 42 U.S.c. § 7413(d). as adjusted by the Debt Collection
Improvement Act of 1996, see 40 CFR Part 19, authorizes a civil penalty of up to
THIRTY·TWO THOUSAND FIVE HUNDRED DOLLARS (532,500) per day for each
day a violation of eAA 112(r) occurs after March 15.2004. See Table I of 40 CFR §
19.4,69 Fed. Reg. 7121. 7126 (Feb. 13, 2(04).

57. Based on the facts alleged herein and upon all the faeto~ that EPA conside~ pu~uant to
the Enforcement Response Policy for Sections 304, 311. and 312 ofthe Emergency
Planning and Community Righl-lo·Know Acr and Seaion /03 oflhe Comprehe/1!iiVt'
Environmental Response. Compensmion and Liability Act ("EPCRNCERCLA ERP")
and the Combined Enforcement Policyfor § 112(r) ofrhe Clean Air Acr ("CA.A 112(r)
CEP"), induding the nature, euent, and JUavity of the violations: Respondent's ability to
p'y, ia p'im hi"my of ,iol".o"" '" d",~' of "Ip,bili,y, ~d ~y ',,"omi'"",fi'&,\"'\"
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and such other mallers as justice may require. EPA proposes that. in addition to
conducting the two SEPs described in Section E. Respondcnt be assessed a civil penalty
of EIGHTY-SIX THOUSAND NINE HUNDRED AND THIRTY DOLLARS
($86,930) for the violations alleged herein.

G. ADMISSIONS AND WAIVERS

58. For purposes of this proceeding. Respolldent admits and agret.'; that EPA has jurisdiction
and authority over the subjCl:t matter of the aClion commenced in this CNFO ArK! over
Respondent pursuant to Section 109 of CERClA. 42 V.S.c. § 9609: Section 325 of
EPCRA. 42 V.S.c. § [[045: Section [13 of the CAA. 42 U.S,c. § 7413; and 40 CFR
§§ 22,4. 22.34. and 22,39. Funher. for the purposes of this proceeding. Respondent
admits to the general allegations of faels and law set fonh in SCl:tions B and C of this
CAIFO. Respondem conscms to and agrees not to contest EPA's jurisdiClion and
authority to emer into and issue this CMO and to enforce its tenns, Further.
Respondent will not contest EPA's jurisdiction and authority to compel compliance with
this CMO in any enforcement proceedings. either administrative or judicial. or to
impose sanctions for violations of this CAlFO,

59. Respondent neither admits nor denies any allegations of fact or law sct forth in Section D
of this CAIFO. Respondent hereby waives any rights Respondent may have to comest
the allegations set forth in this CAIFO. waives any rights Respondent may hav'e to a
hearing on any issue relating to the factual allegations or legal conclusions sct fonh in
this CAIFO. including without limitation a hearing pursuant to SCl:tion 109 ofCERCLA.
42 U.S.c. § 9609; SCl:ti0fl325 of EPCRA. 42 U.S.c. § 1[045; or SeCliOll [13 of the
CAA. 42 U.S.c. § 7413. and hereby COllSl:lllS to the issuance of this CMO .... ithout
adjudication, [n addition. Respondell1 hereby waives any rights Respondent may have to
appeal the Final Order attached to this Comem Agreement and made pan of this CAIFO.

H. PARTIES BOUND

60. Thi, CAfFO shall apply to and be binding upon Respondent and its agents. sucressOfS.
and assigns and upon a[1 persons acting under or for Respondent. umil such time as the
civil penalty required under Section F has been paid in accordance with Section J. and
any delays in performance and/or stipulated penal11es have been resolved. At such time
as those matters are conchtded. this CAIFO shall tenninate and constitute a release and
full sen[elllem of the violations alleged herein,

61. No change in ownership or corporate. pannership. or legal status relating to the Facility
wJ1[ III any way alter Respondent's obligations and re~ponsibilities under this CAIFO.

62 Untiltennination of this CNFO, Respondent shall give notice of this CNfO to any
successor in interest pnor to transfer of ownership or operation of the Facility and shall
notify EPA within scven 0) days prior 10 such trall.lfer,

63, The undersigned representati\e of Re~pondenthereby certifies that he or ~he is fully
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authoriud by Respondent to enter into this CAfFO. to eJtecute and to legally bind
Respondent to it.

1. CERTlFICATION OF COMPLIANCE

64. Upon signing this CAIFO. Respondent cenifies to EPA thaI. to the best of its knowledge.
Respondent has fully complied with the requirements of Section 103(a) of CERCLA. 42
U.S.c. § 9603(a); Sa:tion 304 of EfCRA, 42 U.S.c. § I l004(a); and Section 112(r)(7) of
the CAA. 42 U.S.c. § 7412(r)(7). that fonned the basis for the violations alleged in
Section D above, and that Respondent is now in compliance with the relevant eurTent
obligations to prepare written operating procedures under Section 112{r)(7) of the CAA,
42 U.S ,C. § 7412(r){7).

65. The signatory for Respondent cenifies under penalty of law that this cenification of
compliance is based upon true. accurate, and complete information, which the signatory
can verify personally or regarding which the signatory has inquired of the person or
persons directly responsible for gathering the information.

J. PAYMENT OF CIVIL PENALTY

66. Respondent hereby consents to the assessment of and agrees to pay a civil penalty of
EIGHTY·SIX THOUSAND NINE HUNDRED AND THIRTY DOLLARS ($86,930)
in settlement of the violations set forth in Section D above. This CAIFO constitutes a full
seulement of all claims for the violations of Section 103(a) of CERCLA, 42 V.S.c.
§ 9603(a); Section 304(a) of EPCRA, 42 U.S,c. § 1lOO4(a); and Section 112(r)(7) of the
CAA. 42 U.S.c. § 7412(r)(7), alleged in Section 0 above.

67. Respondent shall pay the civil penalty within thiny (30) days of the effective date of this
CAIFO. by sending a certified or cashier's check in the amount of EIGHTY-SIX
THOUSAND NINE HUNDRED AJ~D THIRTY DOLLARS ($86,930). payable to
''Treasurer, United States of America:'to:

US Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
PO Box 979077
SI. Louis, MO 63197-9000

The check shall reference the name and docket number of the CAfFO, and shall be
accompanied by a cover leller stating that payment is being made pursuant to this
CAIFO. The cover letter and civil penalty shall be sent by certified mail. return receipt
requested. Copies ofihe Iransminals shall be sent to:
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Karin Graves
Emergency Planning and Preparedness SeCiion (SFD·9-3)
U.S. EPA, Region IX
75 Hawthorne Streel
San Francisco. Californm 94105

and

Danielle Carr
Regional Hearing Clerk (ORC-I)
U.S. EPA. Region IX
75 Hawthorne Street
San Francisco. CA 9-1105

6g, In accordance with the Debt Collection Act of 1982 and U.S, Trem;ury directive (TFRM
6·8000). the payment must be received within thiny (30) calendar days of the effectivc
date of this CAIFO to avoid additional charges. If payment is l10I received within thiny
(30) calendar days. interest will accrue from the effective date of this CAIFO at the
current nlle published by the United States Treasury as described at 40 C.F.R. § 13.11. A
late penally charge of 515.00 will be imposed after thiny (30) calendar days "'ith an
additional 515.00 charge for each subsequent 30·day perilXi. A 6% per annum penalty
will funher apply on any principal amount not paid within ninety (90) calendar days of
lhe due date. Respondent funher will be liable for stipulated penalties as set fonh below
for any payment not received by its due date.

69. The civil penalties sp«ified in this CAIFO shaH represent civil penalties assessed by
EPA and shall not be deducted by Respondent or any other person or emity for federal.
state. or local taulion purposes.

K. DELAY IN PERFORMANCE I STIPULATED PENALTIES

70. In the evenl Respondent fails to meet any requiremenl set fonh in this CAIFO.
Respondent shall pay stipulated penallies as set fonh below. Compliancr by Respondent
shall include completion of any activity under this CA/FO in a manner acceptable 10 EPA
and within the specified time schedules in and approved under this CAIFO.

71. In addition to the interest and per annum penallies described in Paragraph 68. in the event
that Respondem fails to pay the full amoum of the penalty within the time specified in
Section J. Respondent agrees to pay EPA a stipulated penally in the amount of ONE
HUNDRED OOLLARS (5 100.00) for each day lhe default ~'Ontinues.

72. Stipulated penalties for failure to complete the SEPffailure to spend agreed-on amount
a. In lhe event that Respondent fails to comply wilh any of lhe lerms or provisions

of thl, CAfFO relating to the perfomlance of the SEPs described 1I1 Paragroph 46
above and/or to the c,tent that the aetual e.lpenditures for the SEPs do not equal
or eAceed the cost of the SEP, de>eribed in Para~raph 47 above. Respondent shall
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be liable for stipulated penalties according to the provisions set forth below:
i. Except as provided in sUbparagnph (ii) immediately below. if Respondent

does not complete the Compliance Promotion SEP satis(lIC1orily pursuant
to this CAIFO. Respondent mall pay a stipulated pemlty to the United
Stllles in the &I1lOl1lM ofSl2,OOO: and if Respondent does not complete the
Equipment SEP satisfactorily pursuant to this CAIFO. Respondent 5haJl
pay a slip.dated penally to the: United Stales in the amount o( S55,OOO.

II. If the SEPs are not completed in acoocdance with Paragraphs 46 and 47.
but the EPA dc1ennines tIW the Respoodcm: a) made cood (aith and
timely efforu to complete Ihe SEPs; and b) certifies, with supponinll
documcntalion. tIW at leaS! 90 percent of the amount of money thai "'as
required to be 5pen! was expended on e<ICh SEP. Respondent ~I not be
liable (or any stipulllled pen.alty.

iii. If the SEPs are completed in accordance wnh Paragnophs 46 and 47. buI
the Respondem spent less than 90 percent of the amount of money
required to be spent for either SEP. Respondent shall pay a stipulated
penalty 10 the United StateS in the amounl of S2.OOO in the instance of the
ComplillIlCC Proll1Olion SEP and a 51ipulaled penalty of S5.000 in the
instance of the Equipmenl SEP.

tv. If the SEPIi are completed in accordance wilh Parallraphs 46 and 47. and
thc Respondcnt spent at Icast 90 percent of the amount of money required
to be spent for each project. Respondent shall not be liable for any
stipulated penalty.

v. For failure to submit the SEP Completion Repon required by Paragraph
49(a) above, ResporKIcnt shall pay a stipulated penalty in the amount of
5100 for each day after December 14,2007, until the report is submitted.

vi. For failure to submit any other report required by Paragraph 49(b) above,
Respondent sh111 pay a stipulated penalty in the amount of SIOO for each
day after the report was orilinal1y due until the report is submitted.

b. The determinations of whethn- the SEPs ha'·c been salis(lIC1orily completed and
",bethel" the Respondem has made. good faith. timely effon to Implement the
SEPs sball be in the sole discretion of EPA.

c. Nothing in this agreement sh.all be construed as prohibiting. allmn" or in any
way limiting the ability of EPA to seek any odIer remedies 01" sanctions avallmle
by ..irwe of Respondent·s vIOlatIOn of this agm:ment 01" ofthc statutes and
regulations upon "'hidl this agreemem i$ based. or for Respondent's vKllatioo of
l.lIy applK:able pro.. ision of Ilw.

7J. Slipulated penalties shall begin to aa;rue 00 the day after performance is due, and shall
continue to lICC"fUC throuBh the final dliy until performance is complete. Respondent shall
pay 5upulated penalties withUl fifteen (1:5) days of receipt of a written demand by EPA
for such penalties. Payment of stipulated penallies ~I be made in accordance "Ith the
procedure set forth for payment of pen.alties in Section J of this CAIFO
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If. Ilipulated penalty i~ not paid in rul1. interest shalllxgin to IlCCrue on the unpaid
balance at the end of the fifteen·day penod at the current ratc published by the United
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States Treasury. as described at 40 CFR §n.ll. EPA reserves the right to take any
additional action. including but not limited to. the imposition of civil penalties. to enforce
compliance with this Agreement or with CERCLA. EPCRA. or the CAA and their
implementing regulations.

75. The payment of stipulated penalties specified in this Section shall not be deducted by
Respondent or any other person or entity for federal. state or local taxation pU'1J'Oses.

L. RESERVATION Of RIGHTS

76. EPA expressly reserves all rights and dl'fenses that it may have.

77. EPA hereb~ reserves all of its statutory and regulatory powers. authontie.'. rightS and
remedies. both legal and equitable. including the right to require that Respondent perform
legally required tasks in addition to those required by this CAfFO. EPA further reserves
all of its statutory and regulatory powers. authorities. rights and remedies. both legal and
equitable. whi(,h may pertain to Respondent's failure to comply with any of the
requirements of this CAfFO. including without limitation. the assessment of penalties
under Section 109 of CERCLA. 42 U.S.c. § 9609: Section 325 of EPCRA. 42 U.S.c.
§ 11045: and Section 1130ftheCAA, 42 U.S.c. § 7413.

78. This CAIFO shall not be construed as a covenant not to sue. a release. waiver or
limitation of any rights. remedies. powe". or authorities. civil or criminal. which EPA
has under CERCLA. EPCRA. the CAA. or any other statutory. regulatory. or common
law enforcement authority of the United States. except a, otherwise set fonh herein.

79. This CAfFO shall not relieve Respondent of its obligation to comply with all applicable
provisions of federal. Slale. or localla ....'. nor shall it be construed to be a ruhng on. or
determination of. any issue related to an~ federal. state. or local pennit.

SO. The entry of this CAfFO and Respondent's consent to comply shall not limit or otherwise
preclude EPA from taking additional enforcement actions should EPA determine that
such actions are warranted. except as they relate to Respondent's liability for federal civil
penalties for the specific alleged violations and facts as set fonh in Section D of this
CAIFO. Full payment of the penalty and completion of the two SEPs proposed herein
shall resolve Respondent's liability for the VIolations and facts alleged herein.

81 This CiVFO is not intended to be nor shall it be construed a' a permit. This CAIFO docs
not relie_e Respondent of any obligation to obtain and comply with an~ local. swte. or
federal pefTllits.

M OTHER CLAIMS

82. Nothing in this CAIFO ,hall constitute or be construed as a rekale from any other claim.
cause of action. or demand inIal' or equity by or against an~ per"On. finn. partnership.
entity. or corporation for any liability it may ha\'c arising out of or relallng in any way to

13 ,



the generation, storage. treatment. handling. transportation. release, nr disposal of any
hazardous constituents. hazardous substances, hazardous wastes. pollutants. or
contaminants found at, taken to. or taken from the Facility,

N. MISCELLANEOUS

83. This CAIFO may be amended or modified only by written agreement executed by boUt
EPA and Respondent.

84. The headings in this CAIFO are for convenience of reference only and shall not affca
interpretation of this CAIFO.

85. Each party shall bear its own allomeys' fees. costs, and disbun;ements incurred in this
proceeding.

86. In accordance with 4{) CFR §§ 22.l8(b)(3) and 22.3l(b), this CAIFO shall be cffcaive on
the date that the Final Order contained in this CAIFO. having been approved and issued
by either the Regional Judicial Officer or Regional Administrator. is filed.

IT IS SO AGREED.

i20 :;Wi 07-
Jon Rodacy
Vice President a
Dole Packaged F
Dole Packaged

General Manager
s - Atwater Operations
S, LLC

r I
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Keith Takata
Director
Superfund Division
U.S EPA. RegiolllX



FINAL ORDER

IT IS IlEREBY ORDERED lhal lhis Consent Agreemenl and Final Order (EPA Docket No,
EPCRA-09·2007-OilJ.\:cERCLA-09-2007-1$~AA-09-2007.co3l)bc enlered and thaI
Respondent perform lhe Compliance Promotion SEP and the Equipment SEP In accordance with
Section E of lhe Consent Agreement and pay a civil penalty in lhe amounl of EIGHTY-SIX
THOUSAND NINE HUNDRED AND THIRTY DOLLARS ($86,930)

::., /)
Sleven Jawglcl '
Regional Judicial Officer
U.S. EPA, RegIOn IX
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I)ol~ Packaged Foods. LLC
Docket No. EJ'CRA 11-2007-

APPENDIX A

I. Compliance Promotion SEP

a. NO! more Ihan sixty (60) days after Issuance of the Consent Agreement and Final
Order ('CNFO"), Respondent will sponsor and fund a one-day compliallCe
promotion seminar for owners and operators of ammonia refrigeration systems in
the Merced area of California's Central Valley (the "Compliance Promotion
SEP"). The focus of the Comphance Promotioo SEP Will be: (1) risk
managemellt plans ("RMPs") for ammonia refrigeration systems: (2) compliance
with CERCU. Se<:tion 103.42 U,S.c. § 9603, EPCRA Section 304,42 U.S,c.
§ lloo-t, and CAA Swion 112(r)(7). 42 U,S.C. § 7412(r)(7); and (3) ammonia
safety.

b. Specific topics covered by Respondem during the Compliance Promotion SEP
will include the following:

I. Common deficiencies with RMPs, conducting triennial reviews, and
complying with regulatory requirements:

n. Conducting a process hazard analysis and ensuring that mechamcal integrity
requirements are met:

111. The overlap between homeland security regulations and the RMP program:
lv. The requirements of California's RMP program (CaI/ARP):
v Emergency response, ammonia safely issues. and treatment of ammonia

exposure: and
VI. CERCLA Se<:tion 103,42 U.S.c. § 9603. and EPCRA Section 304, 42

U.S.C. § 11004. release reporting obligation,.

c. No later than two weeks prior to the scheduled date of the Comphance Promotion
SEP Respondent shall submit to EPA for approval:

I. The final Itst of topics that Respondcllt will prescnt at the Compliance
PromOlion SEP and

,I. The namcs, titles, aI)d employers of persons that" ill present topics at the
Comphance Promotion SEP

Submittal shall be hy electrottic mail and shall be made to Michael Massey
(massey.michael@epa.gov)andKarin Graves (gra,'es.karin@epa.gm·). EPA will
nOlify Respondent of any objections or changes to be made to the program within
three business days of receipt of the submittal.

,



d. Respondem will include, a.<; pan of the SEP Completion Repon (see CAlFO,
Paragraph 49) one copy of all wriuen program materials, including power point
slides, provided to attendees of the Complillllcc Promotion SEP.

e. Respondent will hold the Compliance Promotion SEP within fifty (50) miles of
Atwater. California.

f. Respondent agrees to spend TWELVE THOUSAND DOLLARS (512,000) to
sponsor the Complillilce Promotion SEP. The SI2,OOO will be used to (I) pay
presenters at the Compliance Promotion SEP, including their travel costs; (2) pay
the fee to secure the conference space; (3) pay for development and reproduction
of seminar materials; (4) pay to advenise the seminar; and (5) cover registration
costs llIld other logistics.

g. Respondent will make it clear both in the primed materials distributed to attendees
and in introductory remarks at the Complillilce Promotion SEP that it is
undenaking the Compliance Promotion SEP pursuant to a settlement agreement
with EPA.

2. Equipment SEP

a. Not more than si:\ty (60) days after issullilce of the CAlFO, Respondent will
purch= emergency response equipment for the Merced County Environmental
Health Depanment (the "Merced County CUPA'·) and the Merced County Fire
Department Hazardous Materials Emergency Respome Team ("'Merced County
Hazmat Team"). The equipment will cost FIFTY ·THREE THOUSAND
DOLLARS ($53,000).

b. The emergency response equipment to be purchased shall include the follOWing:
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'"'" "'"S.. Trd..........u~A ...... Mr1cftl Count> Hu.... Team

N..,.. Visioo boao<"wUr(~ II
or 11I1 ,,,,,,,,e- Hu.... Te~1Il

SouncIlotllSlIl leak~ fullQlQnOCl Mcrced C.,.,.. Hu.... Tcam

lid.. Int~ Merced Count Hu.... Tum

L.t"~ 8 SUI.' (CJ'F:l cn>emble ...nh
"""'kI<-r Ir"llh hood mffiin, NFPA

Morted Coonl" Humat Tum'''''
Sil~"h"ldl4H love. M=M CounlV 1I.~m.t Tum

BUI I Glo'e5 M....",jCounl IlllllUlTnm

C ~ Io,'c, Mcree<! Coo'" HumatTnm

Hioh ~ Mm:edCounl\ HumatTum.'fl
C~ .....,haOIlOS lOOI ... (i.t
Crafu.ma",~...'dn,.........rC1lChn.,

_leI>. "'" I Mnttd e-\, Hal...... Team

P\lrQblc ~~ >ow OW;". '''''''' HumMTcam

~ IOnt loftl_or _Ill lo.km:d e-, CUPA

CIoatllIloul(~or~) Merced C...... awA
C0fIlCl'Uft, Iapoop or IOM1 ,,,,,,,,e- e...,....

c. If Respondent mtends (0 purchase cmergeocy response cqUlpll1Cfl1 110( Included on
ttIc abo,'c list. il shall first obtain appro"al from EPA.

d. No latcr lhan one week prior (0 Respondent's purchase of tile emergency response
equipment. Respondent shall provide EPA wilh a complete lisl of all equipment (0
be purchased. along with cost figures for each. piece of equipment 10 be

purchased. Respondem sbaH provide the 1i~t of emergency response equipment
by electronic m311to MidJael Massey (mas5.ey.michael@epa.gov)andKarin
Gra,·es (gMl\cs.k.arin@epa.gov).



CERTIFICATE OF SERVICE

Docket No EPCRA.()9..2007- ~-( ... t.
CERCLA.()9..2007- CUO
CAA.{lg..2007- L .... "'>...

I hereby certify that the ooglflal copy of the fOfegOU'lg CAFO WIth the Docket
Il\,WIlber referenced aboVe, has been filed WIth the ReglOll9 Heamg Clerk and that a
copy was sent by certified mad, return receipt requested, to:

Jon Rodaey
VIOl President and General Manager
Dole Packaged Foods, UC
7916 West Bellevue Road
Atwater, CA 95301

SEP 2'7 2007

Date Danielle Carr
Rellional Hearing Cierk
U,S. Environmental Protection A!ilency, Region IX
75 Hawthorne Street
San Francisco, CA 94105
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